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Introduction
As one would expect, one effect of economic downturn is downward pressure on prices.  Anecdotally, contracting authorities are finding with increasing frequency that the prices tendered by some bidders are not merely keen, but substantially lower than the authority might have expected, and/or very much lower than those of other bidders.
That may at one level be very welcome in these straitened times.  But an authority may nonetheless wonder whether it ought to peer into this gift horse’s mouth.  Is this attractive bid simply too good to be true?  Does the bidder have a hidden agenda of tendering low to get the contract, then pushing back later to increase its revenue through variations and the like?  If the contract price proves unsustainable, will the authority be faced with a performance which skimps on quality or gives rise to constant disputes, or even with contractor insolvency part way through the intended lifespan of the contract?  What if the bidder has the resources to deliver on its promise, even though it may make no money from the contract, but appears to be pursuing a strategy designed to drive rivals from the market, to the long-term detriment of competition?
To what extent does public procurement law accommodate such concerns?  And may it sometimes compel an authority to probe or even reject the bid that seems to be lower than it ought to be?
The courts have looked at these issues several times in the past year, but a consistent and certain legal analysis has yet to emerge.

The legislation
Reg 30(6) of the Public Contracts Regulations 2006 says that:
“If an offer for a public contract is abnormally low the contracting authority may reject that offer but only if it has –
(a) requested in writing an explanation of the offer or of those parts which it considers contribute to the offer being abnormally low;

(b) taken account of the evidence provided in response to a request in writing; and

(c) subsequently verified the offer or parts of the offer being abnormally low with the economic operator.”
Reg 30(7) sets out a non-exclusive list of information that may be requested if an explanation is requested under reg 30(6).
Regs 30(8) and (9) deal with the case in which an authority establishes that a tender “is abnormally low because the economic operator has obtained State aid”.  The offer may be rejected on that ground alone only after consultation with the operator, and if it cannot prove compatibility of the aid with the Treaty.  Reports of such rejections are to be transmitted to the Commission via OGC.
The provisions of the Public Contracts Regulations reflect article 55 of Directive 2004/18/EC.  The introductory words of article 55(1) are slightly different to what appears in the Regulations:
“If, for a given contract, tenders appear to be abnormally low in relation to the goods, works or services, the contracting authority shall, before it may reject those tenders, request in writing details of the constituent elements of the tender which it considers relevant.”
There is nothing in the recitals to the Directive which casts specific light on the intention behind article 55.

The background in the national systems
In the United Kingdom, public procurement has been relatively little regulated by legislation, apart from the regulations made to give effect to the Directives.  Although some attempt was made to prescribe how tenders should be evaluated under the local authority compulsory competitive tendering regime of the Thatcher and Major governments[footnoteRef:1], it did not address the issue of abnormally low tenders. [1:  See Part 1 of the Local Government Act 1988, and the Local Government (Direct Service Organisations) (Competition) Regulations 1993 (SI 1993 No 848).
] 

To the English reader, therefore, the Directive’s reference to “abnormally low tenders” may appear to come out of the blue, undefined and unexplained.
But it is perhaps important to appreciate that in a number of member states the position is different, and national legislation does address the issue of abnormally low tenders.  In several cases, this involves identifying what is an abnormally low tender by reference to a percentage  deviation (usually 10% or 15%) from the average price tendered[footnoteRef:2].  It appears that Belgium, Italy, Portugal, Spain and Greece[footnoteRef:3] have or have had such systems, and that it has also been considered or adopted in France.  Luxembourg law defines or defined an abnormally low tender in terms of a price which leaves no margin for a normal level of profit.  A law adopted in Lithuania in 2009 provides that a tender is abnormally low either if it is 15% or more lower than the average of the other tendered prices, or if it is 30% or more lower than the authority’s original estimate of costs. [2:  It appears that economists refer to a price derived in this way as an “endogenous minimum price”.
]  [3:  It appears that the Greek law involves a rather more sophisticated formula in which several formulae are applied after the highest and lowest bids are excluded from consideration.] 

No doubt there may be other or more up to date approaches in these or other states, but the examples above serve to illustrate the background to the Directive.
Contractor protection: substance and procedure
It is clear that a purpose of article 55 is to provide protection for contractors whose bids might stand to be rejected on the basis of being abnormally low.  Whether that is the sole purpose, or whether article 55 also seeks to require the rejection of abnormally low tenders in certain circumstances, is another matter, addressed further below.
In the context of contractor protection, two questions arise.  First, in what circumstances may a tender be rejected as abnormally low?  Secondly, what procedure must the authority follow before taking such a step?

When may a tender be rejected as abnormally low?
As already noted, the concept is not defined by the Directive.  In C-285/99 Impresa Lombardini SpA [2001] ECR I-9233 the ECJ said that this was accordingly a matter for the member states.  It was acceptable for Italy to operate a system in which national law laid down (by ministerial decree) a system under which there was an “anomaly threshold” of a certain percentage of the mean discount offered by tenderers from a pre-set base price.  What was crucial was that exclusion of bids offering a greater percentage discount should not be automatic, but that the bidder in such cases should have an opportunity to give an effective explanation.
In the case of the United Kingdom, there is of course no domestic legislative definition to draw upon.
In principle, the issue of whether a particular tendered price is abnormally low might be looked at from either of two perspectives: comparison with some absolute standard; or comparison with the other bids received.  The most obvious absolute standard would be the normal market price, but save in the case of fairly straightforward contracts there may often not be an established market price against which comparisons may readily be made.  Another possible standard might be the authority’s own pre-estimate of what expects to have to pay for the service in question, but the authority may be ill-equipped to make an accurate estimate, especially in a fluid and changing market, or in the case of a complex or unusual contract.  As has been seen above, comparison with the average price tendered by others is a solution adopted in a number of European jurisdictions, but it may be vulnerable either to the impact of freak outlier bids, or to attempts at deliberate manipulation.
The Advocate General in C-147/06 SECAP SpA said that abnormality was an indeterminate concept which must be substantiated in each case by reference to the particular circumstances of the candidates.  It is not clear that this takes one very far, save insofar as it reinforces the proposition that any decision to reject must ultimately be based upon consideration of the individual explanation given, and not taken by reference to preordained criteria.
It is submitted that in reality there are two distinct questions to be addressed here.  The first is what approach may be taken to the question of whether a bid “appears abnormally low”, so as to trigger the possibility of seeking an explanation.  It would appear that in this respect member states have a reasonably free hand.  It is suggested that in the absence of national legislation a contracting authority should similarly enjoy considerable latitude in its approach to deciding whether a bid appears abnormally low so as to call for further explanation.  Precisely because this is only the first stage towards seeking an explanation, any reasonable approach (including an ad hoc view of the bids actually received, taking account of all the circumstances) should be lawful.
The second question is in reality the more important one.  Having called for and received an explanation of the pricing, what conclusion has to be reached on the basis of that explanation before the right to reject the bid arises?  Where there is no pre-defined method of identifying tenders which appear abnormally low and may call for an explanation, the answer to this question will also serve to define what the authority should be looking out for when tenders are received.
Fundamental though this question is, there appears to be no authority which addresses it directly.
Various formulae appear in the decisions of the ECJ and CFI/General Court.  They include:
· Whether the bid is “genuine” (Lombardini, above, and C-143/94 Fratelli Costanzo SpA [1989] ECR 1839).

· Whether it is “genuine and viable” or “sound and viable” (SECAP, above).

· Whether it is “reliable and serious” (T-4/01 Renco SpA [2003] ECR II-171 and T-148/04 TQ3 Travel Solutions Belgium SA [2005] ECR II-2627).

· Whether it is “serious” (T-121/08 PC-Ware Information Technologies BV).
These formulae are perhaps not entirely helpful[footnoteRef:4].  What is meant by asking whether a bid is “genuine” or “serious”?  Presumably the bidder genuinely intends to enter into the contract if it is awarded to him, and is serious about wanting to win the contract – otherwise he would bid artificially high, not low.  Conceivably the courts which have used these terms have in mind the case in which the bidder does not truly intend to fulfil the contract at the tendered price, but rather to increase the price by charging for various “extras”, or by threatening to walk away from the contract unless the price is renegotiated.  However, that would be a rather narrow approach, and there are other principles and mechanisms which ought to address problems of that nature. [4:  And see also the varying approaches set out below in the discussion of Commission guidance and other material.] 

The SECAP references to viability (or the Renco reference to reliability) at first sight offer something more tangible to hold onto.  Whether a bid is “viable” seems to be a more meaningful concept.  However, it immediately invites the question of whether viability is to be looked at from the point of view of the contractor or that of the authority.
If looked at from the point of view of the contractor, one approach might be to say that a bid was viable if the contract could be performed without making a loss.  Certainly it cannot be the position that a bid may be rejected merely because it will not generate a particular rate of return, or indeed any profit at all.  That would be inconsistent with the decision of the ECJ in C-305/08 CoNISMa, where it was held that a consortium of universities could count as an economic operator, and could not be barred from bidding for a public contract on account of its non-profit making nature (as appears below, however, there may be arguments for saying that, if the matter is looked at from an authority perspective, a bid which does not allow for a normal level of profit for a contractor such as the one in question in the particular case can or should be regarded as abnormally low).
But is it a correct analysis to say that a bid which will break even counts as being viable, whereas one which will lead to a small loss is not?  That may be a very narrow distinction to draw.  And if a large and well-resourced undertaking is prepared to sustain a loss on a particular contract in order to establish or maintain a presence in a particular market, in what sense is it not “viable” for it to do so?
Another approach would be to say that a bid was not viable if it would lead, were the contractor to perform the contract properly, to losses of a magnitude that it could not be expected to sustain over the lifetime of the contract.  Such an approach would tend to converge with what might be expected if one was looking at viability from the point of view of the contracting authority.
Turning to that second vantage point for considering the issue of viability, some of the reasons why an authority might fear for its own position if it were to accept an abnormally low tender have been mentioned above.  Looked at from an authority perspective, an abnormally low tender might be regarded any tender priced at a level which led the authority to conclude that it could not rely upon the service continuing to be delivered in accordance with the contract, and in the manner promised by the bid, for the whole duration of the contract.  Looked at in that way, asking the question of whether a tender was abnormally low could be seen as an intrinsic part of identifying which tender was in fact most economically advantageous to the authority, albeit one which operated outside or in addition to the authority’s normal evaluation criteria.
Two things might follow if such an authority-centred approach was to be adopted.  One is that it might well be permissible in principle to regard a tender as abnormally low, even though it was not pitched at a loss-making level.  If the bidder is a normal commercial concern which exists to make a profit, then it is not implausible to suppose that difficulties may arise if it becomes committed to a lengthy or major contract at rates of remuneration which will permit it only to break even or to generate a minimal profit.  However, one can well imagine that in practice authorities will feel a degree of nervousness at the prospect of rejecting as abnormally low bids which are in fact capable of covering their costs.
The other conclusion which might follow is that an authority has no entitlement to reject a bid as abnormally low unless it concludes that acceptance of that bid will put proper performance of the contract in jeopardy.  That would potentially require consideration not only of whether the tendered price was sufficient to generate a profit, but also of factors such as the bidder’s size, strength and likely concern for its market reputation, the availability of performance bonds or parent company guarantees; and perhaps of how far the authority would both legally and practically be in a position to terminate the contract and make replacement arrangements without difficulty, should everything go wrong.
Put another way, if a blue-chip company of unimpeachable financial worth and reputation is prepared (for its own commercial reasons, or perhaps simply because it has miscalculated) to offer an authority a service at a price that will not generate a profit, and the authority has every confidence that the service will be delivered, does the authority have any business rejecting that bid?
Ultimately, in deciding between these possible approaches, one has to ask what purpose the abnormally low tender provisions serve.  At one level, it is certainly to achieve effective competition (see e.g. the Advocate General’s opinion in SECAP).  But is that in the sense simply that bidders whose efficiency or low costs or competitive profit margins enable them to submit a much keener price than their rivals should not be ruled out without an opportunity to explain themselves, or is it in the sense that authorities are supposed to be acting against “unfair” practices such as bidding at a loss?
Before seeking to come to any conclusion about this, it may be helpful first to have considered whether authorities are ever under a duty to investigate or reject what appear to be abnormally low tenders.  The two issues are related.  If the point about abnormally low tenders is that they are ones which the authority cannot rely upon to deliver the contractual promise, then it may be less plausible (although not impossible) to suggest that it owes a duty to other bidders to identify and reject such tenders.  On the other hand, if an abnormally low tender is one which, from the bidder’s perspective, will be loss-making, it may be thought that one is much more in the territory of anti-competitive behaviour, and that a duty to act against such behaviour is arguably a more plausible one.

The procedure to be followed before rejecting an abnormally low tender
As already noted (see Lombardini, above) it is definitely impermissible to reject tenders which appear abnormally low automatically, on the basis of some sort of threshold criterion, and without calling for and considering an explanation from the bidder.  Other authorities to the same effect are C-295/89 Impresa Dona Alfonso [1991] ECR I-2967, C-304/96 Hera SpA and C-143/94 Furlanis Costruzioni Generali SpA v ANAS.  It is not permissible to dispense with the opportunity to explain merely because the authority considers that the price is so low that no acceptable explanation of it would be possible: see C-76/81 SA Transporoute et travaux v Ministry of Public Works [1982] ECR 417.
It should be noted that the same bar on automatic exclusion will normally follow, in a case which is of cross-border interest, from the general principles of EU law, even in a case which falls outside the Directive.  It was so held in relation to a works contract of below threshold value in SECAP, above, although the ECJ left open the possibility that in non-Directive cases the requirement to seek an explanation might not apply where that would be impracticable because of the very large number of tenders received.  The reasoning in SECAP is based primarily upon the principle of non-discrimination, so the requirement for an opportunity to explain may apply under the Regulations to above-threshold contracts for Part B services even where they are not of cross-border interest.  (It is not inconceivable that English domestic law might require the opportunity to explain in any event, either as a matter of implied contract, or as a matter of public law.)
In C-283/00 Commission v Spain it appears to have been accepted, without argument to the contrary, that the automatic imposition of a penalty on apparent abnormally low tenders in evaluation was as objectionable as their automatic exclusion.  Again, it was held in T-495/04 Belfass SPRL that the requirement to seek an explanation before rejecting applied not only in a case where the price tendered appeared abnormally low, but also where the number of hours’ work said to be necessary to provide the service appeared abnormally low, even though the bottom line price was not.
What is required of the process of seeking explanations has also been considered in some cases.  In Lombardini it was held that, whilst it was legitimate to ask for an explanation of the prices to be submitted along with the tenders, a further opportunity to explain had to be offered after a tender had been identified as appearing to be abnormally low.  That opportunity had to be given when the tenderer knew where the anomaly threshold had been set, and after it had been made aware of the precise points about its bid which had given rise to questions in the mind of the contracting authority (see also Transporoute, above).  Further, it had to be able to give (and account had to be taken) of whatever explanation it had – the authority’s consideration was not limited to the factors specifically mentioned in the Directive.  The process was described as an inter partes examination, suggesting that some sort of continuing dialogue may be necessary in some cases.
In a jurisdiction such as the United Kingdom, without any legislative definition of an abnormally low tender, the following question must also arise.  If the authority is going to use some sort of test or formula to decide what is abnormally low, should that be devised and disclosed in advance of tenders being submitted?  If it is not, is that a breach of the principle of transparency, in the same way that it is now clear that transparency requires evaluation criteria to be disclosed in advance[footnoteRef:5]? [5:  See e.g. Letting International Ltd v Newham LBC [2008] LGR 908 and the authorities there cited.] 

In Lombardini, it was held not to matter that tenderers could not know in advance what the average price tendered would be, and so could not know what level of pricing would come under scrutiny as abnormally low – all concerned were in the same position.  Of course, the bidders there did at least know what system would be applied, because of the ministerial decree.  Nonetheless, the fact that identification is only a precursor to explanation suggests that advance disclosure is not required even under an authority’s own individual approach.
Presumably it would not be lawful to permit the bidder to adjust its prices upwards – the required opportunity is to explain the bid, not to amend it.  However, some difficult issues may face the authority if it emerges that the low price is the result of the bidder having been misled by some ambiguity in the invitation to tender or equivalent.

Is there a duty to investigate or reject abnormally low tenders, or to conduct any investigation properly?
This is a question of fundamental importance, yet it is one where there is still no certainty as to the answer.  A bidder which sees its tender undercut by what it regard as a hopelessly uneconomic proposal is certainly likely to be aggrieved, but does it have any legal rights?

The English cases
In Morrison Facilities Services Ltd v Norwich CC [2010] EWHC 487 (Ch), Arnold J granted an interim injunction to restrain entry into a contract for housing repair and maintenance.  The claimant was an unsuccessful bidder.  One of the complaints held to raise a serious issue to be tried was that the winning bid was an abnormally low tender, and that the council had come under a duty to investigate whether it was a properly sustainable bid, but had failed to carry out the necessary investigations.  On the evidence before the court, most of the bids received had been priced in a range between about £23 million and £26 million for the first year of the contract, whereas the winning bid was priced at about £17½ million.  The claimant adduced detailed evidence to the effect that it was impossible for the services to be properly delivered for such a price, and there was no detailed response to that in the council’s evidence.
Arnold J held that it was seriously arguable that, when a contracting authority suspects there has been an abnormally low tender, it comes under a duty to investigate that tender, and that this is a duty owed to the competing tenderers.  It was also well arguable on the facts both that the council did have such a suspicion here, and that its investigations had been insufficient.
In coming to that conclusion, the judge relied upon the use of the word “shall” in article 55 of the Directive, and more particularly upon passages in the decision of the Court of First Instance in Renco, above (see further below).
Of course, this was not and did not purport to be a final decision on the point – merely a decision that it was seriously arguable for interim relief purposes.  The case subsequently settled without going to trial.
However, the abnormally low tender argument was one of those which was raised at trial in another case heard not long after Morrison, namely J Varney & Sons Waste Management Ltd v Hertfordshire CC [2010] EWHC 1404 (QB).  Flaux J was clearly not at all sympathetic to the claimant on the facts, and rejected all its arguments in robust terms, including that based on abnormally low tender.  An application for permission to appeal to the Court of Appeal is due to be heard on 2 December 2010.
This was a case in which a number of different contracts had been awarded.  Again, the argument for the claimant was that the prices quoted in the winning tenders were abnormally low, because they were less than the cost of providing the service, and were not sustainable.  The case was put in two specific ways: first, that the Directive imposed a duty to investigate suspect tenders properly before deciding whether to accept or reject them; and secondly, that where the authority in fact considered the sustainability of a tender, it must not commit a manifest error in doing so.
Flaux J accepted the council’s submission that there was no duty upon an authority to investigate a tender which appeared abnormally low unless it intended to reject that tender.  At paragraph 156 of the judgment, he held that the effect of the legislation (both the Directive and the Regulations) was merely that:
“. . . an authority cannot reject a tender which is abnormally low unless it does certain things in terms of investigating that tender.  For present purposes, there is no difference between saying that you shall do certain things before an entitlement to reject arises and saying that you may reject the tender provided you have done certain things.”
In other words, the relevant provisions operated purely so as to provide procedural protection for a tenderer whose bid might be rejected as being abnormally low, and created no duty in favour of other tenderers.
Further, since the legislation spoke of tenders which “appear” to be abnormally low, even if there was a duty to investigate, that duty could only arise where the authority did actually either know or suspect that the tender in question was abnormally low, which was not the position on the facts, save in relation to one contract (judgment paragraph 159).  At paragraphs 160-161, the judge specifically rejected the proposition that any such duty would arise merely on the basis that the authority ought to have known or suspected that a tender was abnormally low.
In any event, the council had not, on the facts, committed any manifest error in failing to appreciate or conclude that the winning tenders were unsustainable.  It was perfectly legitimate for it to have concluded that all the tenders bar one were not abnormally low because they were consistent with each other and did not deviate from the average amount tendered.  There was nothing in the material before the council “which should have caused alarm bells to ring”, where the tenders in question were for more than the council was currently paying.  Amongst other points, the tenderers could be expected to know better than the council what third party income they were likely to generate by running the waste disposal sites in question.
In the one case where the council did suspect that a bid was abnormally low, it held a clarification meeting with the bidder at which it discussed the pricing of the bid, the staffing assumptions made, the assumed third party income and so on.  The council decided that it was a risk worth taking to offer that bidder the contract for the three sites that it already operated, but that it would not take the risk of offering it the additional four sites that it sought (the perceived risk appears to have related more to the bidder’s relative lack of expertise than to the sustainability of its prices).  The judge held (paragraph 180) that this decision could not be criticised.  He also held that on the evidence, the council could not be said to have fallen into error in failing to conclude at the time of evaluation that the bid was unsustainable.
There is some room for debate about which parts of the judgment in Varney were intended by Flaux J merely as “belt and braces”, i.e. unnecessary if he was right in his conclusion about the absence of a duty to investigate abnormally low tenders, and included only in case that conclusion should prove to be wrong.  It seems reasonably clear that the judge was holding that if an authority does not in fact suspect a tender of being abnormally low, there is no room for complaint about a failure to investigate, even though that lack of suspicion may be (manifestly) erroneous.  It is less clear whether the judge also thought that there was no basis for a rival tender to complain of manifest error where the authority did suspect a bid of being abnormally low, and investigated that bid, but concluded that the bid was in fact sustainable and ought to be accepted.  In the view of the author of this paper, it would be highly anomalous if the authority was exposed to challenge where it did carry out an investigation, but not where it failed to perceive any need for an investigation, or perceived an issue but chose not to make any investigation.  It is submitted that either there is a duty owed to other bidders to address the question of abnormally low tender properly, or there is not, and that no half-way house is sustainable.
A further claim in the High Court which would potentially have revisited the Morrison/Varney debate was settled recently without a hearing.

The European cases
As has been seen, Arnold J in Morrison thought it seriously arguable that the European caselaw indicated the existence of a duty to investigate abnormally low tenders, but Flaux J in Varney concluded that it did not.
It is submitted that, whilst the relevant decisions are somewhat equivocal on the point, and the issue cannot be regarded as having finally been determined, the better reading of them is that some sort of duty does exist.  But it may in practice be a rather attenuated duty.
One of the earliest decisions on the abnormally low tender provisions was the Fratelli Costanzo case, above.  This was a complaint about rejection of the applicant’s bid as abnormally low, not about a failure to investigate or reject.  However, at paragraph 16 of its judgment the ECJ did say in terms that article 29(5) of Directive 71/305 required an authority to examine the details  of tenders which were obviously (the word then used) abnormally low, and for that purpose it was obliged to request a tenderer to furnish the necessary explanations.
It is true that the language of the subsequent Directives has not been the same as that of 71/305, but in Lombardini the ECJ said that the requirements of article 30(4) of Directive 93/37/EEC were in substance identical to those of the earlier provision.  Again, Lombardini was a complaint about rejection rather than about non-rejection, but at paragraph [  ] the ECJ stated that an authority was under a fourfold duty, and the first of those duties was to identify suspect tenders – the others being to allow undertakings to demonstrate their genuineness by providing appropriate details, to assess the merits of their explanations, and to decide whether to admit or reject the tender.
That fourfold duty formulation from Lombardini was repeated by the CFI in Renco, the case to which Arnold J made particular reference in Morrison.  Additionally, at paragraph 76 of its judgment, the court does seem to have used the language of duty:
“although Article 30(4) of Direcrtive 93/37 does not require the Council to check each price quoted in each tender, it must examine the reliability and seriousness of the tenders which it considers to be generally suspect, which necessarily means that it must ask, if appropriate, for details of the individual prices which seem suspect to it, a fortiori when there are many of them. Furthermore, the fact that the applicant's tender was considered to conform to the contract documents did not relieve the Council of its obligation, under the same article, to check the prices of a tender if doubts arose as to their reliability during the examination of the tenders and after the initial assessment of their conformity.”
Again, however, it is true to say that Renco was a rejection and not a non-rejection case.  But the same cannot be said of TQ3, above.  In that case the winning bidder had submitted a tender on the basis of a price 42% lower than the average of the two other bidders’ prices.  The Commission took the view, following some inquiries, that the cheapest bid did not appear abnormally low.  The applicant complained that, as a result, the Commission had failed to request relevant information from the winning bidder.  The Court held that it was necessary to determine whether the Commission had made a manifest error of assessment, and that it had not done so – “the Commission took pains to satisfy itself that the general expenses ensured correct performance of the expected services and that the selected tender was reliable and serious”.
Flaux J in Varney at paragraph 155 said that it was implicit in paragraphs 49 and 50 of the TQ3 judgment that the relevant authority was not under a duty to investigate a tender which appeared abnormally low unless it intended to reject it.  With respect, however, is this a sufficient or satisfactory explanation of the decision?  What the General Court said in those paragraphs was that:
“. . . the contracting authority is obliged to allow the tenderer to clarify, or even explain, the characteristics of its tender before rejecting it, if it considers that a tender is abnormally low. The obligation to check the seriousness of a tender also arises where there are doubts beforehand as to its reliability, also bearing in mind that the main purpose of that article is to enable a tenderer not to be excluded from the procedure without having had an opportunity to explain the terms of its tender which appears abnormally low. 
. . . only when a tender is considered abnormally low, within the meaning of the latter article, is the evaluation committee required to request details of the constituent elements of the tender which it considers relevant before, where appropriate, rejecting it. Moreover, contrary to what the applicant claims, where a tender does not appear to be abnormally low for the purposes of Article 139 of the detailed implementing rules, Article 146 of those rules is not relevant. Consequently, given that the evaluation committee had no intention, in this case, of rejecting WT’s tender, since that tender did not appear to it to be abnormally low, Article 139 of the detailed implementing rules proves to be irrelevant.”
Certainly the court is saying that there is no obligation to request details of how a tender has been compiled unless it appears abnormally low.  But that amounts to no more than a statement of the perhaps obvious truth that there is no universal duty to ascertain how bidders have worked out their prices.  Unless the tender in question does appear abnormally low, the authority will certainly not ask for an explanation.  But it does not follow that the authority’s judgment as to whether the tender in fact appears abnormally low cannot be questioned on grounds of manifest error (indeed, such a challenge seems to be precisely what the court entertained in TQ3, albeit rejecting it on the facts).  Nor does it follow that the duty to investigate is contingent not merely upon the tender appearing abnormally low, but also upon the authority having formed an intention to reject it.  Such an approach surely puts the cart before the horse – the question of what the authority will do about the bid logically arises after it has investigated the matter, not beforehand.  The reference in the last sentence of the quotation from the judgment above to there being no intention to reject seems to be simply part and parcel of the fact that the tender did not appear abnormally low.
To make the existence of a duty to investigate contingent upon an intention to reject also seems a difficult approach to apply in practice.  An authority may form a provisional intention to reject a tender if it receives no satisfactory explanation for the low price (although there is no intrinsic reason why it should have to do so), but the extent to which it is satisfied with what it has been told may fluctuate as the discussion proceeds.  Does the duty to investigate come and go in those circumstances?  Further, if the authority does not in fact reject the low tender, it must follow that at some stage it ceases to have the intention to do so (if indeed it ever had such an intention) – does that mean that it is then impossible to complain of a breach of duty, and (if so) is that not tantamount to saying that there is never a duty whose breach can be the subject of complaint?
On the other hand, it might be said in defence of Flaux J’s approach to TQ3 that, since the Commission had on the facts taken pains to satisfy itself that the winning tender was reliable and serious, it must at some stage at least have appeared possible that it was abnormally low, and that this appearance must, in the mind of the Commission, have been dispelled by the enquiries that it made.  But perhaps that can best be explained on the basis that the court is holding that, once the contracting authority has properly satisfied itself that the tender is not abnormally low, then any duty to investigate is at an end – a perfectly coherent and unobjectionable proposition which would not rule out an argument that it was a manifest error to be so satisfied without further inquiry.
Further, since the hearing[footnoteRef:6] in Varney there has been another decision of the General Court which is a complaint of non-rejection, namely the PC-Ware case mentioned above. [6:  The General Court’s decision appeared before judgment was actually handed down in Varney, and  the judge was apparently made aware of it, but it is not mentioned in the judgment.] 

In PC-Ware the challenge was made by Bidder A to the award of a contract by the Commission to Bidder B.  Bidder A believed that the supplier from whom all the competing dealers would have sourced the equipment in question had offered all of them the same discount on its list price.  A had itself bid at a price which would have involved passing on the whole of that discount to the Commission, i.e. it would not itself have been making any profit on the contract.  Nonetheless, it had been slightly undercut by B, which in A’s opinion must therefore have actually been making a loss.  A relied both upon the provisions in the Financial Regulations concerning abnormally low tenders, and upon a provision in Belgian competition law which prohibited sales at a loss (Belgian law would have governed the concluded contract in this case).  A said both that B’s bid should have been rejected as being an abnormally low tender, and that the principle of good administration had required the Commission to verify carefully and impartially whether B’s bid infringed the prohibition on sales at a loss.
The court said that enforcement of the Belgian law was a matter for the Belgian authorities and not for itself: although the Commission’s duties of good administration and solidarity with member states meant that it was obliged not to induce an infringement of Belgian law, that duty had been sufficiently discharged by obtaining confirmation from B that it was not in fact selling at a loss.  Seeking that confirmation had demonstrated diligence in the examination of the successful tender (if there is any duty to investigate apparent abnormally low tenders, this rather suggests that it may not always be a very stringent one).
In relation to the question of abnormally low tender, the court said at paragraph 72 that:
“. . . the contracting authority is obliged to allow the tenderer to clarify, or even explain, the characteristics of its tender before rejecting it, if it considers that a tender is abnormally low. The obligation to check the seriousness of a tender also arises where there are doubts beforehand as to its reliability, also bearing in mind that the main purpose of that article is to enable a tenderer not to be excluded from the procedure without having had an opportunity to explain the terms of its tender which appears abnormally low (Case T-148/04 TQ3 Travel Solutions Belgium v Commission [2005] ECR II-2627, paragraph 49).”
Again, this is a rather ambiguous formulation.  The main emphasis is clearly upon the right of the bidder whose tender may be abnormally low to have the benefit of due process before it is rejected.  Nonetheless, the reference to an obligation to check the seriousness of a tender if there are doubts about its reliability does seem to point strongly towards the existence of a duty – and doubts about reliability is clearly a trigger-point falling well short of an intention to reject.
At paragraph 73, the court emphasised that contracting authorities had a broad margin of assessment, and that review was limited to cases of manifest error.  There was no such manifest error here, because the evidence did not clearly support the proposition that the supplier had offered the same discount to all dealers.
The significance of PC-Ware is therefore not only that paragraph 72 of the judgment uses the language of obligation, but also that, if Varney was right about there being no duty, the application could presumably have been shortly dismissed on the simple basis that A had no entitlement in law to complain about B’s bid being abnormally low.
In summary, it is submitted by way of a provisional conclusion that there are two perfectly intellectually coherent positions which might be taken here.  One is to say that a contracting authority is under no obligation of any kind to one bidder to investigate or reject the bid of another as being abnormally low – the only relevant obligation being the obligation owed to the low bidder not to reject without first seeking an explanation.  The other coherent position is to say that the authority has a duty to ask itself whether bids appear abnormally low, to investigate to the extent necessary to come to a view about whether any such bid is in fact “genuine” (whatever that may mean), and then to come to a proper decision about whether to accept or reject the bid in the light of that.  If these steps are not taken, or if the authority commits a manifest error in taking them, then another bidder is entitled to complain.  But, it is submitted, there is no satisfactory half-way house between these two positions, and in particular no satisfactory analysis which makes the extent of an authority’s duties depend purely upon what it actually thinks about a bid or on whether it currently or ever intends to reject it.
Further, the rigorous “no duty” position, although coherent in itself, is difficult to reconcile with statements in several of the cases, and in particular with the manner in which the court entertained the complaints of disappointed bidders in TQ3 and PC-Ware.
That conclusion is described above as a provisional one, because there are two further decisions of the ECJ which ought to be considered.
One is C-94/99 ARGE Gewässerschutz [2000] ECR I-11037.  The actual decision reached in that case was that there was no requirement (or, it appears, entitlement) to exclude bodies from tendering for public contracts merely because they received state subsidies for their activities.  In effect, the receipt of such subsidies was not a ground for exclusion at the PQQ stage.  Nonetheless, the ECJ went on to say at paragraph 29 that it was “not excluded” that the Directive (then 92/50):
“. . . requires, or at the very least allows, the contracting authorities to take into account the existence of subsidies, and in particular of aid incompatible with the Treaty, in order, where appropriate, to exclude tenderers in receipt of such aid.”
The receipt of state aid is not, of course, synonymous with the submission of abnormally low tenders, but the former may well in practice lead to the latter, and it may be that an abnormally low price is what would alert the authority to the possible influence of state aid.  Certainly the two matters are closely linked in the terms of article 55.
That authorities are allowed to reject tenders which are abnormally low because of state aid is of course now explicit on the face of article 55, but at the time when ARGE was decided, that provision appeared only in the then Utilities Directive, and not in Directive 92/50.  The ECJ went on to say that the Commission was correct to contend that a tenderer could be excluded where the authority considered that it had received inappropriate aid, and that the obligation to repay the aid would threaten its financial well-being, so that it could not offer the authority the necessary degree of security.  But, the ECJ said, it was neither possible nor necessary for it in that case to define the circumstances in which an authority would be bound or entitled to exclude a tender.
This is tantalising.  The ECJ hints that there may sometimes be not only an entitlement but also a requirement to exclude an abnormally low tender, but does not decide that any such requirement ever exists, still less the circumstances in which it does so.  Likewise, the ECJ confirms that there will be an entitlement to exclude where the abnormally low price is associated with a threat to the proper performance of the contract, but does not decide whether such a threat is a necessary precondition to exclusion.
It is also worth noting the opinion of the Advocate General in ARGE.  He made the point that, since some state aid was lawful under the Treaty, it could not be right that any economic operator in receipt of state assistance was automatically excluded from bidding for public contracts.  He also indicated an opinion (which seems to differ from the conclusion reached by the ECJ) that the drafting history, i.e. the deliberate inclusion of relevant provisions only in the Utilities Directive, meant that no exclusion was permissible on grounds even of unlawful state aid – a point presumably limited to cases where the state aid was not associated with abnormally low prices, and in any event now of historic interest only, given that relevant provisions do appear in Directive 2004/18.  Finally, he thought that, even if a provision of the kind then in the Utilities Directive had appeared in Directive 92/50, its language was that of a power and not an obligation to reject – a point which the ECJ preferred to leave open.
In CoNISMa, above, the ECJ described the ARGE judgment as having recognised that in certain specific circumstances an authority might be required or at least permitted to take account of subsidies received by a bidder, and in particular incompatible aid, so as to exclude that bidder where appropriate.  But subsidised bidders (there, the consortium of universities) could not be excluded a priori or without the opportunity for further explanation.  There is perhaps a hint here of the ECJ moving towards a position that exclusion is mandatory in cases where unlawful state aid has enabled a bidder to undercut its rivals, but nothing is decided.  That is particularly so in the light of the reference made in the judgment to recital 4 of the preamble to the Directive, on the basis of which it is said that there is an obligation to ensure that the participation of bodies governed by public law in a procurement does not lead to the distortion of competition because of the public funds that they receive.
ARGE and CoNISMa can be seen as pointing potentially in more than one way in the more general debate about whether there is ever a duty to investigate or reject abnormally low tenders.  On the one hand, the terms in which the ECJ has expressed itself are certainly consistent with the possible existence of such a duty in some cases.
On the other hand, it might be argued that, if these cases contemplate a duty to exclude at all, they are very much focused upon situations in which the abnormally low prices result from unlawful state aid, and provide no encouragement for any proposition that there is a duty to exclude in cases where, even though prices may be abnormally low, no such illegality exists.
It is not hard to see why the existence of unlawful state aid which has infected the terms of the tender might trigger a positive duty upon an authority to reject that tender (although presumably only in cases where it has indeed concluded that unlawful aid exists, or has made a manifest error in not coming to that conclusion).  Emanations of the state must refrain from granting unlawful aid, and they must in principle take steps to recover such aid.  They are also under the general obligation to co-operate with the EU institutions, and not to undermine the Treaty.
By contrast, there is nothing intrinsically contrary to EU law in a person bidding for a contract at a price at which it will make a loss rather than a profit.  Predatory pricing could amount to a breach of EU competition law, but only where it involved the abuse of a dominant position.  Query whether, if contracting authorities were obliged to reject abnormally low bids sustained by unlawful state aid, they might also be obliged to reject abnormally low bids which abused a dominant position, but whether that might also be the limit of any obligation.  That would be another sort of half-way house, but perhaps a more coherent one.  The judgments mentioned above, including TQ3 and PC-Ware, do seem to go further than this, but they do not contain a very deep or principled analysis of what duties exist.
Unless perhaps the Varney case goes further, it seems unlikely that it will be possible to offer a definitive answer to these questions in the near future.
Commission guidance and other material
In December 1987 the Commission published a Guide to the Community Rules on Open Government Procurement (87/C 358/01).  The section on abnormally low tenders stated that, if a bid appeared to be abnormally low given the contract specifications, the authority was “entitled to check the costing of the bid”.  Although the procedure for checking bids was described as “mandatory”, in the context this means only that rejection without seeking an explanation is not permissible.
Note also the comment in this guidance that:
“. . . it is not permitted to reject as abnormally low a bid that has been properly costed according to conditions on the market of the supplier’s country and meets the contract specifications.”
The implication may be that, if a bid is not properly costed (i.e. if the tender price has not been set at a level which allows for recovery of the expected costs of performing the contract), rejection is permissible.  On that view, a loss-leader bid could be rejected regardless of whether the authority thought that the performance of the contract would be prejudiced.
The more recent Guide to the Community Rules on Public Procurement of Services, published in connection with Directive 92/50, again focuses principally upon the procedural steps that have to be taken before rejection is permissible.  Interestingly, however, it seems to use, as a synonym for “abnormally low”, reference to:
“a level below which an offer cannot be considered as being serious having regard to the services provided”
Again, this seems to focus more on whether the bidder can seriously expect to cover its costs than upon the impact on the authority if it does not.
In May 1999 the DG III working group on abnormally low tenders agreed a report on Prevention, Detection and Elimination of Abnormally Low Tenders in the European Construction Industry.  This followed the identification, as a priority area, of the need “to permit fair competition by making use of mechanisms to detect and rule out abnormally low offers”.  Much of the report has a commercial rather than a legal content.  It did comment that Directive 93/37 was silent on what should happen to unexplained abnormally low tenders but “their rejection is implied”.  However, section 4.1 of the report then states that the contracting authority is “entirely at liberty in its decision whether or not to reject a tender”.  Mandatory rejection appears to be put forward as a proposal rather than as an analysis of the existing state of the law[footnoteRef:7]. [7:  By contrast, the procurement working group of the UN Commission on International Trade Law proposed in 1996 that the UNICTRAL Model Law on Procurement of Goods, Construction and Services should be amended to deal with abnormally low tenders, and that the procuring entity should be allowed but not required to reject abnormally low tenders.  It said that a tender price was assumed to be abnormally low if it seemed to be unrealistic, i.e. if the price appeared to be below cost, or if it might not be feasible to perform the contract at the price submitted and to make a normal level of profit.  However, it also noted that it might be legitimate to bid a low price e.g. to keep the workforce occupied.] 

The working definition of an abnormally low tender adopted by the report was one where, in the light of the client’s preliminary estimate and of all the tenders submitted, the tender appeared abnormally low by not providing a margin for a normal level of profit, and in relation to which the tenderer could not explain his price on the basis of the economy of the construction method, the technical solution chosen, the exceptionally favourable conditions available to that tenderer, or the originality of the work proposed.  The report sets out the detrimental impact of such tenders both upon quality, and through distortion of the market.
In this respect the report appears to go rather beyond existing caselaw.
The author has also seen the text of a presentation on procurement by EU personnel which states that rejection of abnormally low tenders is not mandatory.
Other jurisdictions
No attempt has been made for the purposes of this paper to carry out a full investigation into how other jurisdictions approach these issues.
However, the decision of the Supreme Court of Appeal of South Africa in Chairperson of the Standing Tender Committee v JFE Sapela Electronics (Pty) Ltd (case no 511/04, 26 September 2005) may be of some interest.  The two contracts being tendered were for repair and maintenance works at prisons.  The winning bidder offered to perform certain aspects of the repair work at a merely nominal price, because it believed from its knowledge of other forthcoming tenders that the installations in question would shortly be replaced, and would therefore never actually have to be repaired.  The runner-up challenged the award.  The court said that the issue was whether the winning tenders were “acceptable tenders” within the meaning of the relevant legislation, and that that term had to be construed against the background of the requirement in the constitution that state organs must contract in accordance with a system which was “fair, equitable, transparent, competitive and effective”.  On that basis the winning tenders were unacceptable, because they were not in truth tendering for the same thing as the other bidders.
In the end, Sapela is really a case about inequality of information, and may not cast very much light on problems with abnormally low tenders of a more familiar kind.

Some tentative conclusions
There is real room for argument about what counts as an abnormally low tender that can be rejected, and about whether there is a duty to investigate and/or reject such tenders.
However, one possible view is that an abnormally low tender which may be rejected is one that is priced at such a level that the authority considers itself, in all the circumstances, unable to rely upon the contract being properly performed.  That conclusion might follow even if the contract was not actually loss-making, if it did not generate a normal level of profit, but it would not necessarily follow even if losses would be sustained.  On the authorities, it may be that an authority does owe other bidders a duty to ask itself the relevant questions about a low-priced tender, but based on the authority-centred perspective just suggested, it will normally be hard to mount a successful challenge to the authority’s decision to accept the bid, unless the issue has been ignored altogether.  It may be that a stronger duty to investigate and reject will apply in cases where the abnormally low price results from unlawful state aid, or (perhaps) amounts to the abuse of a dominant position.
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